
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

 
Present: N.J. Haque, LLM, AJS 

Civil Judge 
   Tezpur, Sonitpur 

19th June’ 2019 
TITLE APPEAL NO. 14/2019 

    Sri Rakesh Singh 
    S/o Sri Kailash Prasad Singh 
    R/o: Vill Harigaon, 
    Mouza- Halleswar, 
    PO & PS- Tezpur, 
    Dist - Sonitpur, Assam ----- Appellant/Plaintiff 
 
                                                 -Versus- 
     
    Samsuddin Ahmed  
    S/o Abnur Sheikh, 
    R/o: Saikiachuburi Muslimgaon, 
    PO-Dekargaon, Mouza- Halleswar, 
    PS- Tezpur, 
    Dist - Sonitpur, Assam 

                --- Respondent/Defendant 
 

“This first appeal preferred U/O.41 Rule 1 and 2 read 
with section 96 of CPC against Judgment and Decree 
dated 25-02-2019 passed by the learned Munsiff 
No.1, Tezpur in Title Suit No.138 of 2018, whereby 
Learned Munsiff No.1, Tezpur dismissed the suit of 
the plaintiff ex parte without any cost and came for 
final hearing on -11-06-2019.” 
 

Learned Advocate appearing for the Appellant   :-Mr. D. Bose  
Learned Advocate appearing for the Respondent:-None   

J   U   D G M   E N T 

1. This first appeal has been desired by the appellant/ plaintiff on being 

dissatisfied with the judgment and decree passed by Learned Munsiff No.1, 

Tezpur dated 25-02-2019, vide T.S No-138 of 2018, whereby the learned 

trial court dismissed the suit of the plaintiff ex-parte without any cost. 

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Title Suit no-138/ 2018 was called 

for and received. 

3. Defendant/respondent failed to contest the case in spite of service of notice 

upon him and hence the case proceeded against him on ex-parte.   
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PLAINTIFF’S/APELLANT’S CASE 

1. Plaintiff’s/appellant’s case appears to be in a short campus is that in the last 

part of March 2018 the defendant offered the plaintiff to sell the suit land as 

he was in need of money and the plaintiff also agreed to purchase the same 

from him at sale consideration amount of Rs.1,90,000/-. That on- 07-04-

2018 the defendant executed an Agreement for Sale in favour of the plaintiff 

and the plaintiff paid a sum of Rs.1,80,000/- only out of total consideration 

amount of Rs.1,90,000/ to the defendant in presence of witnesses and the 

remaining amount of Rs.10,000/- was to be paid at the time of registration 

of the original sale deed. That it was agreed amongst the parties that the 

defendant would obtain the necessary permission from the concerned 

authorities and thereafter execute the registered sale deed in favour of the 

plaintiff within 3(three) months from the date of execution of the agreement 

for sale. But after execution of the agreement for sale the plaintiff met and 

requested the defendant to execute the register sale deed in his favour after 

obtaining permission and also offered him to pay the balance sale 

consideration amount, but the defendant failed to do so. That on- 17-07-

2018 the plaintiff went to the residence of the defendant and requested him 

to execute the registered sale deed, but the defendant did not pay any heed 

to his request and on- 05-08-2018 when plaintiff again went to the residence 

of the defendant then the defendant sought for 2(two) months time on the 

ground of his aliment. That on- 10-10-2018 plaintiff came to know that the 

defendant had not obtained any permission to register sale deed in favour of 

the plaintiff and on 01-11-2018 the defendant informed the plaintiff that he 

had no intention to sell the suit land to the plaintiff. Thus, the 

plaintiff/appellant brought instant lawsuit against the defendant praying 

decree of decree of specific performance of contract for the sale of the suit 

land by directing the defendant to execute registered sale deed in favour of 

the plaintiff at Rs.1,90,000/-by accepting the balance sale consideration 

amount of Rs.10,000/- and decree for delivery of khas possession of the suit 

land to the plaintiff by evicting the defendant with his men and materials 

therefrom. 
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2. During the hearing before the Learned Munsiff No-1, Sonitpur, Tezpur the 

defendant failed to appear on receiving summons from the court and 

accordingly the suit proceeded against the defendant on exparte. The 

plaintiff/appellant during the exparte hearing examined two numbers of 

witnesses and exhibited certain documents.  

3. Upon the pleadings of plaintiff/appellant side the learned Court has framed 

the following points for determination :  

1) Whether the defendant executed any deed of agreement for 

sale in favour of the plaintiff after accepting Rs.1, 80,000/- 

as advance payment? 

2) Whether the defendant failed to execute the registered sale 

deed in favour of the plaintiff after accepting the balance 

consideration amount of Rs.10, 000/- ? 

3) Whether the plaintiff is entitled for the decree as prayed for? 

4) Whether the plaintiff is entitled to any other relief if so 

what? 

4. And during trial, plaintiff /appellant adduced both ocular and documentary 

forms of evidences and per contra the case against the defendant 

/respondent proceeded ex-parte. 

5.  After hearing the learned counsel for the plaintiff/appellant’s side, the 

learned trial court by the impugned judgment dated 25-02-2019 dismissed 

the suit without cost. On being aggrieved and dissatisfied with the impugned 

judgment, the plaintiff/appellant preferred the present appeal on the 

following grounds: -- 

GROUNDS OF APPEAL 

i. For that the Learned Trial Court erred in fact and law at time of 
passing the impugned Judgment and Decree. 

ii. For that the Learned Trial Court did not apply her mind 
judiciously at the time of passing the judgment and decree 
especially at the time of deciding the points of determination 
about the registration and non registration of the said 
Agreement for Sale.  

iii. For that the Learned Trial Court erred in law and fact and 
avoided to discuss the other points of determination which 
ought to have been discussed and determined. 

iv. For that the Learned Trial Court erred in law and fact while 
discussing about the Exhibit 1 i.e. the Agreement of Sale. As 
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per section 17 of the Indian Registration Act, 1908 and its 
proviso and section 49 of Indian Registration Act, 1908. As the 
law provides that in respect of Specific Performance of Contract 
where only the earnest money has been paid and on the basis 
of that document party cannot acquire right, title and interest 
over any property, so that document is not required to be 
registered. So on the basis of said unregistered Agreement of 
Sale i.e. Exhibit 1 the learned Munsiff No.1 ought not to have 
dismissed the suit specially where the suit is not hit by the 
provisions of the section 53 A of the Transfer of Property Act, 
1882.  

v. For that the Learned Munsiff No.1, Sonitpur, Tezpur erred in 
law and fact while not deciding all other points of determination 
in favour of the plaintiff/ appellant. 

vi. For that the Learned Court below wrongly discussed facts and 
wrongly considered the exhibited document. The Learned Court 
ought not to have dismissed the suit. 

vii. For that the Trial Court has dismissed the suit illegally, 
arbitrarily, capriciously and without any jurisdiction by violating 
the law involved therein. 

viii. For that the judgment and decree passed by the Learned Civil 
Judge is against equity, natural justice and against all canons of 
law. Hence, the judgment and decree passed in the suit cannot 
be sustained under law and is liable to be set aside, reversed or 
remanded for fresh trial and cannot be upheld in anyway on 
any equitable consideration.     

6. On careful perusal of the judgment and order passed by the learned Munsiff 

No.1, Tezpur this court in the approaching discussions, shall try to answer 

the following pertinent questions:-  

1) Whether learned Munsiff No.1, 

Tezpur rightly dismissed the suit 

of plaintiff providing sufficient 

reasons? 

2) Whether learned Munsiff No.1, 

Tezpur appreciated the evidences 

adduced by the plaintiff/appellant 

properly leaving no stone 

unturned?  

3)   Whether findings of learned 

Munsiff No.1, Tezpur are based 

upon lawful consideration and 

settled provisions of law? 



5 
Title Appeal No-14/19(Arising our of T.S No-138 of 2018) 

Sri Rakesh Singh Vs. Samsuddin Ahmed 

 

DISCUSSIONS, DECISIONS AND REASONS FOR SUCH DECISIONS 

7. At the outset, this first appellate court thinks it proper to refer the factual 

matrix of the entire plaintiff/appellant version to understand the dispute 

properly for its lawful adjudication. Certainly, before the trial court the suit 

was proceeded ex-parte and consequent to that the learned trial court below 

has dismissed the suit of the plaintiff by repudiating the admissibility of Ext.1 

document in Issue Nos. 1 and 2. Unquestionably, the plaintiff/appellant 

brought the instant law-suit for specific performance of contract claiming 

that on 07-04-2018, the defendant/respondent executed an agreement of 

sale for selling the suit land to plaintiff and accepted advance amount of 

Rs.1,80,000/- and further agreed to receive remaining consideration of 

Rs.10,000/- at the time of execution of registered sale deed and further 

executed an unregistered agreement of sale i.e. Ext.1 and learned trial court 

below in discussing Issue Nos. 1 and 2 held that Ext.1 is an unregistered 

agreement of sale as such the plea of the plaintiff not sustainable and 

accordingly, the learned trial court below answered Issue Nos. 1 and 2 

against the plaintiff in negative.  

8. The plaintiff appellant in preferring the instant first appeal, being dissatisfied 

with the judgment and decree pronounced by the learned trial court below 

categorically pleaded in his Memo of Appeal that the Learned Trial Court 

erred in law and fact while discussing about the Exhibit 1 i.e. the Agreement 

of Sale.  

9. Considering the plea of admissibility of Ext-1 document, this first appellate 

court in the forthcoming discussion shall try to understand as to whether on 

the basis of an unregistered agreement of sale the decree of specific 

performance of contract can be granted? The plaintiff/appellant to 

substantiate his pleadings, examined as many as 2 nos. of witnesses and 

exhibited following documents:-  

Ext.1 is the Agreement for sale dated 
7/4/2018 and  
Ext 2 is the certified copy of Jamabandi.  

10. The oral testimonies of PW-1 and PW-2 remains unshaken as the suit 

proceeded ex-parte against the defendant and the credence of the 

documentary evidence adduced by the plaintiff side further remained un-
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rebuttable since the other side did not cross-examine the witnesses over 

those documents.  

11. PW-1 and PW-2 downright proved and support the Ext-1 document and they 

exhibited the signatures of defendant and plaintiff. Ext.2 document appears 

to be one certified copy of Jamabandi over which the name of defendant 

Samsuddin recorded over the suit property. This court not finds anything to 

disbelieve the evidences adduced by PW-1 and PW-2. 

12. As such from the oral as well as documentary forms of evidences it is proved 

and established before this court that the defendant on 07-04-2018 entered 

into an agreement of sale of suit property with the plaintiff at a 

consideration of Rs.1, 90,000/- and further received an amount of Rs.1, 

80,000/- and agreed to execute the registered sale deed in favour of the 

plaintiff on payment of remaining balance consideration amount.  

13. Now, the question is whether decree of specific performance of contract can 

be passed over an unregistered agreement of sale i.e. vide Ext.1. We have 

already discussed in the aforementioned discussion that ld. Trial court below 

has dismissed the plaintiff suit over the ground that Ext.1 is an unregistered 

instrument. 

14.  Now the question is “Whether a suit for specific performance would lie on 

the basis of an unregistered agreement to sell?” On meticulous perusal of 

the settled provisions of law this court finds that section 17 of the 

Registration Act, 1908 provides that “the documents containing contracts to 

transfer for consideration, any immovable property for the purpose of 

section 53A of the Transfer of Property Act, 1882, shall be registered if they 

have been executed on or after commencement of the Registration and 

Other Related laws (Amendment) Act, 2001 and such documents are not 

registered on or after such commencement, then, they shall have no effect 

for the purposes of the said section 53A”.  

15. Hence it is seen that settled provisions of law specifically pronounces that if 

the agreement to sell is unregistered shall have no effect for the purpose of 

Section 53A of the Transfer of Property Act, 1882. It means that agreement 

to sell which is unregistered cannot be admissible as evidence.  
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16. Section 53A of the TPA deals with part performance where there must be a 

contract to transfer for consideration any immovable property between the 

transferor and transferee and the transferee taken possession of the 

property or any part thereof or being already in possession, continues in 

possession in part performance of the contract and the act of transferee has 

done something in part of the contract or willing to perform his part of the 

contract then transferor shall be debarred from enforcing against transferee. 

The main object or intent of this section is to prevent transferor from taking 

advantages on the account of non-registration of the document. 

17. Under the provision of the section 53A, the transferee is entitled to resist any 

attempt on the part of the transferor to disturb transferee’s lawful 

possession under the contract of sale and his position either as a plaintiff or 

as a defendant should make no difference. The transferee can use the shield 

only as defendant and not as a plaintiff would defeat the very spirit of 

section 53A for it will be possible for an over-powering transferor to forcibly 

dispossess the transferee even against the covenants in the contract and 

compel him to go to the court as plaintiff. 

18. On the other hand, Section 49 of the Registration Act 1908, deals with the 

effect of non-registration of documents required to be registered which says 

“No document required by section 17 [or by any provision of the Transfer of 

Property Act, 1882], to be registered shall affect any immovable property 

comprised therein, or confer any power to adopt, or be received as evidence 

of any transaction affecting such property or unless it has been registered: 

Provided that an unregistered document affection immovable property and 

required by this Act or the Transfer of Property Act, 1882 (4 of 1882), to be 

registered may be received as evidence of a contract in a suit for specific 

performance under Chapter II if the Specific Relief Act, 1877 (3 of 1877), or 

as evidence of any collateral transaction not required to be effected by 

registered instrument”. 

19. Section 49 of the registration Act is new and for the first time gives 

legislative sanction to the equitable doctrine of Part Performance. This 

section of Act is widely accepted on its own merits that a suit for specific 

performance can be lie on the basis of unregistered agreement to sell and 
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can be admissible as evidence. The proviso of Section 49, which was an 

unregistered document, could be received as evidence of a contract in a suit 

for specific performance (Ajit Singh v. Vinod Kumar & Ors, FAO(OS) 

504/2013 & CM 17624/2013) 

20. The Hon’ble Delhi High Court agreed with the conclusion for Section 49 of 

the Registration Act holding that an unregistered agreement to sell could 

be received as an evidence in the case of Vinod Kumar & Anr. Vs Ajit 

Singh (CS(OS) 2661/2012) 

21. The agreement for sale is only an agreement to execute a registered sale 

deed in future, subject to fulfilment of certain conditions and on execution of 

regular sale deed, the transfer is deemed to have effected. Therefore, as per 

the proviso to Section 49 of Registration Act, such unregistered document 

can be received as evidence of contract. 

22. In the light of aforesaid settled provisions of law this court finds that learned 

court below erred in law and facts in discarding the evidentiary value of Ext-

1 document (un-registered agreement to sale). Ext-1 document proves and 

established that there was an agreement of sale between the plaintiff and 

defendant over sale and purchase of the suit land at consideration of Rs.1, 

90,000/- and out said amount the defendant received an amount of Rs.1, 

80,000/- and agreed further that remaining balance amount will be paid at 

the time of execution of registered sale deed. And subsequently, the 

defendant refused to execute registered sale deed in favour of the plaintiff 

on receiving the remaining balance consideration amount. It is seen that no 

property has been transferred through Ext-1 document and it is merely an 

agreement of sale of property on fulfilment of certain condition subsequent. 

Accordingly, it’s none registration does not affect its admissibility and it may 

use as evidence to prove the doctrine of part performance of contract which 

one party has already acted on.  

23. Therefore in the light of all the above said discussions, this court is 

constrained to opine that Ext-1 is admissible in evidence and plea of plaintiff 

for obtaining relief of specific performance of contract on the basis of Ext-1 

document is appears to be sustainable in nature. Hence, it seen that learned 

court below wrongly decided Issue No-1 & Issue No-2, and as such the 

https://indiankanoon.org/doc/1768154/
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findings of the learned trial court deserves interference from this first 

appellate court and accordingly findings of learned trial court in respect of 

both the issues are set aside.  

ORDER 

24. In result, the first appeal preferred by the appellant against the Judgment 

and Decree passed by Learned Munsiff No.1, Tezpur is allowed and 

interfered with. Accordingly the said impugned judgment and order passed 

by the learned Munsiff No.1, Tezpur is set aside with cost by passing 

following decree:-  

 That the plaintiff is entitled to get a decree of specific performance of 

contract of sale; 

 That Plaintiff will pay the balance sale consideration of Rs.10,000/-

(Rupees Ten Thousand Only) to the defendant within three months 

from the date of decree and the defendant shall execute the 

registered sale deed in favour of the plaintiff at the cost of the 

plaintiff.  

 That if the defendant fails to execute the sale deed despite the 

balance sale consideration being offered by the plaintiff, then the 

plaintiff shall deposit the same before the Court and get the sale 

deed executed through Court.  

 That plaintiff is entitled to get cost of the entire proceeding from the 

defendant and cost of the proceeding shall be calculated and ordered 

at the time of preparing the decree; 

25. Prepare a decree accordingly. 

26. Let a copy of this judgment and order of first appellate court along with the 

LCR be sent back to Learned Munsiff No.1, Tezpur. 

27. Judgment is pronounced and delivered in open court under the hand and 

seal of this court on 19th day of June 2019. 

 

 

 (N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 
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ANNEXURE 

Plaintiff Witnesses:   
i PW-1    : Rakesh Singh 
ii PW-2    : Montosh Ghosh  

 
Plaintiff Exhibits:  

1) Ext.1  : Agreement for sale dated 7/4/2018 
2) Ext.1(1), 

1(2) and 1(3) : Signatures of defendant 
3) Ext.1(4), 

1(5) and 1(6) : Signatures of plaintiff 
4) Ext 1(7) : Signature of witness No.1 Montosh Ghosh  
5) Ext 1(8) : Signature of witness No.2 Sama Das   
6) Ext 2  : Certified copy of Jamabandi   

 
Defendant Witness: 
 NIL 
Defendant Exhibits: 

NIL 
 

 
                                                                                                            N.J Haque 

Civil Judge 
Dictated and corrected by me. 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru) Steno.     **** 

 

 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 


